in a case involving the guarding requirements of
section 77.400(a), a surface raining standard containing
language identical to section 75.1722(a), the Commission
affirmed a Judge's finding of a violation, and stated as follows

in Secretary v. Thompson Brothers, 5 FMSHRC ____ (September 24,

1984), slip op. pg. 4:

The standard requires the guarding of machine
parts only when they 'may be contacted1 and
'may cause injury.'  Use of the word 'may1 in
these key phrases introduces considerations
of the likelihood of the contact and injury,
and requires us to give meaning to the nature
of the possibility intended.  We find that the
most logical construction of the standard is
that it imports the concepts of reasonable
possibility of contact and injury, including
contact stemming from inadvertent stumbling
or falling, momentary inattention, or ordinary
human carelessness*  In related contexts, we
have emphasized that the constructions of man-
datory safety standards involving miners' behavior
cannot ignore the vagaries of human conduct.
See, e.g. , Great Western Electric, 5 FMSHRC 840,
842 (May 1983); Lone Star Industries, Inc.,
3 FMSHRC 2526, 2531 (November 1981).  Applying
this test requires taking into consideration
all relevant exposure and injury variables,
e.g, , accessibility of the machine parts, work
areas, ingress and egress, work duties, and as
noted, the vagaries of human conduct.  Under this
approach, citations for inadequate guarding will
be resolved on a case-by-basis.

Mr. Craft's arguments in defense of the citation are
rejected.  While the fact that the belt was not operating
at the time the inspector observed the condition, and he
observed no one in the area, may mitigate the gravity of
the violation, I reject any notion that the inspector must
first observe the belt in operation before he can cite a
violation of section 75.1722.  On the facts of this case,
the inspector's testimony supports a strong inference that
someone had been in the cited locations, and that in the normal
course of mining, the belt would be running.  While it is
true that the inspector had no way of knowing whether
any cleaning or greasing had in fact taken place while the
belt was locked out or running, the respondent in this case
offered no testimony or evidence on this citation and has
not rebutted the inspector's testimony.  I conclude and find
that the petitioner has established a violation of section 75.1722,
and the citation IS AFFIRMED.
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